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§60-300.25

with the regulations (if any) of the De-
partments of Defense and Transpor-
tation, and of the Nuclear Regulatory
Commission, and other Federal agen-
cies that apply to employment in sen-
sitive positions subject to such regula-
tions.

(b) Drug testing—(1) General policy.
For purposes of this part, a test to de-
termine the illegal use of drugs is not
considered a medical examination.
Thus, the administration of such drug
tests by the contractor to its job appli-
cants or employees is not a violation of
§60-300.23. Nothing in this part shall be
construed to encourage, prohibit, or
authorize the contractor to conduct
drug tests of job applicants or employ-
ees to determine the illegal use of
drugs or to make employment deci-
sions based on such test results.

(2) Transportation employees. Nothing
in this part shall be construed to en-
courage, prohibit, or authorize the oth-
erwise lawful exercise by contractors
subject to the jurisdiction of the De-
partment of Transportation of author-
ity to test employees in, and applicants
for, positions involving safety-sensitive
duties for the illegal use of drugs or for
on-duty impairment by alcohol; and re-
move from safety-sensitive positions
persons who test positive for illegal use
of drugs or on-duty impairment by al-
cohol pursuant to paragraph (b)(1) of
this section.

(3) Any information regarding the
medical condition or history of any
employee or applicant obtained from a
test to determine the illegal use of
drugs, except information regarding
the illegal use of drugs, is subject to
the requirements of §§60-300.23(b)(5)
and 60-300.23(d)(2).

§60-300.25 Health insurance, life in-
surance and other benefit plans.

(a) An insurer, hospital, or medical
service company, health maintenance
organization, or any agent or entity
that administers benefit plans, or simi-
lar organizations may underwrite
risks, classify risks, or administer such
risks that are based on or not incon-
sistent with state law.

(b) The contractor may establish,
sponsor, observe or administer the
terms of a bona fide benefit plan that
are based on underwriting risks,
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classifying risks, or administering such
risks that are based on or not incon-
sistent with state law.

(c) The contractor may establish,
sponsor, observe, or administer the
terms of a bona fide benefit plan that is
not subject to state laws that regulate
insurance.

(d) The contractor may not deny a
qualified disabled veteran equal access
to insurance or subject a qualified dis-
abled veteran to different terms or con-
ditions of insurance based on disability
alone, if the disability does not pose in-
creased risks.

(e) The activities described in para-
graphs (a), (b) and (c) of this section
are permitted unless these activities
are used as a subterfuge to evade the
purposes of this part.

Subpart C—Affirmative Action
Program

§60-300.40 Applicability of the affirm-
ative action program requirement.

(a) The requirements of this subpart
apply to every Government contractor
that has 50 or more employees and a
contract of $100,000 or more.

(b) Contractors described in para-
graph (a) of this section shall, within
120 days of the commencement of a
contract, prepare and maintain an af-
firmative action program at each es-
tablishment. The affirmative action
program shall set forth the contrac-
tor’s policies and procedures in accord-
ance with this part. This program may
be integrated into or Kkept separate
from other affirmative action pro-
grams.

(c) The affirmative action program
shall be reviewed and updated annu-
ally.

(d) The contractor shall submit the
affirmative action program within 30
days of a request from OFCCP, unless
the request provides for a different
time. The contractor also shall make
the affirmative action program
promptly available on-site upon
OFCCP’s request.

§60-300.41 Availability of affirmative
action program.

The full affirmative action program
shall be available to any employee or
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applicant for employment for inspec-
tion upon request. The location and
hours during which the program may
be obtained shall be posted at each es-
tablishment.

§60-300.42 Invitation to self-identify.

(a) Disabled veterans. The contractor
shall invite applicants to inform the
contractor whether the applicant be-
lieves that he or she is a disabled vet-
eran who may be covered by the Act
and wishes to benefit under the affirm-
ative action program. Such invitation
shall be extended after making an offer
of employment to a job applicant and
before the applicant begins his or her
employment duties, except that the
contractor may invite disabled vet-
erans to self-identify prior to making a
job offer when:

(1) The invitation is made when the
contractor actually is undertaking af-
firmative action for disabled veterans
at the pre-offer stage; or

(2) The invitation is made pursuant
to a Federal, state or local law requir-
ing affirmative action for disabled vet-
erans.

(b) Recently separated veterans, other
protected wveterans, and Armed Forces
service medal veterans. The contractor
shall invite applicants to inform the
contractor whether the applicant be-
lieves that he or she is a recently sepa-
rated veteran, other protected veteran,
or Armed Forces service medal veteran
who may be covered by the Act and
wishes to benefit under the affirmative
action program. Such invitation may
be made at any time before the appli-
cant begins his or her employment du-
ties.

(c) The invitations referenced in
paragraphs (a) and (b) of this section
shall state that a request to benefit
under the affirmative action program
may be made immediately and/or at
any time in the future. The invitations
also shall summarize the relevant por-
tions of the Act and the contractor’s
affirmative action program. Further-
more, the invitations shall state that
the information is being requested on a
voluntary basis, that it will be kept
confidential, that refusal to provide it
will not subject the applicant to any
adverse treatment, and that it will not
be used in a manner inconsistent with

§60-300.43

the Act. (An acceptable form for such
an invitation is set forth in Appendix B
of this part. Because a contractor usu-
ally may not seek advice from a dis-
abled veteran regarding placement and
accommodation until after a job offer
has been extended, the invitation set
forth in Appendix B of this part con-
tains instructions regarding modifica-
tions to be made if it is used at the pre-
offer stage.)

(d) If an applicant so identifies him-
self or herself as a disabled veteran, the
contractor should also seek the advice
of the applicant regarding proper
placement and appropriate accommo-
dation, after a job offer has been ex-
tended. The contractor also may make
such inquiries to the extent they are
consistent with the Americans with
Disabilities Act of 1990 (ADA), 42 U.S.C.
12101, (e.g., in the context of asking ap-
plicants to describe or demonstrate
how they would perform the job). The
contractor shall maintain a separate
file in accordance with §60-300.23(d) on
persons who have self-identified as dis-
abled veterans.

(e) The contractor shall keep all in-
formation on self identification con-
fidential. The contractor shall provide
the information to OFCCP upon re-
quest. This information may be used
only in accordance with this part.

(f) Nothing in this section shall re-
lieve the contractor of its obligation to
take affirmative action with respect to
those applicants or employees who are
known to the contractor to be disabled
veterans, recently separated veterans,
other protected veterans, or Armed
Forces service medal veterans.

(g) Nothing in this section shall re-
lieve the contractor from liability for
discrimination under the Act.

§60-300.43 Affirmative action policy.

Under the affirmative action obliga-
tions imposed by the Act contractors
shall not discriminate because of sta-
tus as a disabled veteran, recently sep-
arated veteran, other protected vet-
eran, or Armed Forces service medal
veteran and shall take affirmative ac-
tion to employ and advance in employ-
ment qualified disabled veterans, re-
cently separated veterans, other pro-
tected veterans, and Armed Forces
service medal veterans at all levels of
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